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Davis Wright Tremaine LL'P 

March 5. 2007 

%Is. Marlene Dortch 
Secretary 
I- ederal Communications Commission 
445 12"' Street, sw 
Washington, DC 20554 

Re: Petitions of the Verizon Telephone Companies for Forbearance Pursuant 
to 47 U.S.C. 5 160(c) in the Boston, New York, Philadelphia, Pittsburgh, 
Providence and Virginia Beach Metropolitan Statistical Areas, 
WC Docket No. 06-1 72 

Dear Ms. Dortch: 

In connection with the above referenced matter, enclosed please find an electronic copy 
of the Opposition of Monmouth Telephone & Telegraph, Inc. Original copies of the Declaration 
of Kenneth Leland will be delivered to your office under separate cover. 

Please do not hesitate to contact me with any questions you may have regarding this 
~nattcr. 

Very truly yours, 

Davis Wright Tremaine LLP #'- 
K. . H a  
Counsel for Monrnouth Telephone & 
Telegraph, Inc. 

... 
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Before the 
FEDERAL CO.MRlUNlCATlONS COMMISSION 

N’ashington, D.C. 20554 

I n  the Matter of 1 
1 

Pelition of the Verizon Telcplione 
Companies for Forbearance P~irsuant to 

1 
) 

WC Docket No. 06-1 72 

37 U.S.C. $ IbO(c) i n  the ) 
New York and Philadelphia 1 
Metropolitan Staristical Areas i 

OPPOSITION OF 
RlONhlOUTH TELEPHONE & TELEGRAPH, INC. 

1. Introduction 

Moniiioutli Telephonc & Telegraph, Inc. (“Monmotith”) hereby files these 

comments in  opposition to tlie request for forbearance filed by the Verizon Telephone 

Companies (“Vel-izon”) in the above referenced docket.’ Specifically, Monmouth 

opposes tlie request for relief l’rom  inb bundling obligations tinder Section 2jl(c)(3) in 

those poriions of tlie New York and Philadelphia MSAs which include service areas in 

New Jersey LAT.4s 222 and 224, Lvhere Monmouth operates. 

As described in the attached “Declaration of Kenneth Leland,” Verizon is the only 

available supplier of the wholesale inputs that Monmouth needs to serve end users - 

specifically, DSI loops and interoffice transport - in the parts of northern and central 

Ne\\. Jcrsey where Monmoutli operates. Even if Verizon faces a high degree of retail 

level competition - -  and b’loniiiouth believes that Verizon has exaggerated the amount of 

See PEl’l’lION 01: 7 1 l E  \’El<lZOK TELEPHONE COhlPANiES FOR FOBEARANCE PURSUANT TO 47 
U.S.C. 5 160 IN THE NEW YOKK ,LIETROPOLITAN STATISTICAL AREA, W c  Docket 06-172 (filed 
S c p  6, 2006) (hereinal‘ter “Petition”). Unless otherwise indicated, references to the Verizon 
Petition in this document include the Vel-izon Petitions seeking forbearance i n  both l he  New Yorlc 
and Philadeluhia MSAs. 
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t-etail conipetitioii i t  f x e s  ~ the fact remains that there are no realistic alternatives 

available to Monmouth to obtain the wholesale-level inputs it needs, in the geographic 

areas in which it operates. As a result, lbrbearance with respect to those areas of northern 

and central N e u  Jersey located within the New York and Philadelphia MSAs would not 

be warranted undcr the applicable statutory standards: enforccmcnt of Verizon’s 

tinbundling obligations is still “necessary to ensure” that loops and transport remain 

available on reasonable teiiiis, 47 U.S.C. S 16O(a)(l), and forbearance would neither 

“promote conipctitive mat-ket conditions” nor “enhance competition,” 47 U.S.C. 5 

1 GO(b). It would instcad degrade and possibly even eliminate tlie ability of Verizon rivals 

tliat rely on U N E  inputs, such as Monmo~itli, to continue to compete. 

More generally, Verizon’s request should be denied because Verizon has failed to 

pi-ovide evidcncc sufficient for the Commission to conclude that forbearance is necessary 

or nppropriate. I n  ctddition, tlic request is overbroad in that it seelcs relier Cor entire 

MSAs, rather than on ii wit-e center by wire center basis. Finally, forbearance from 

unbundling obligations would be contrary to certain conditions related to unbundling 

imposed upon Verizon following its merger with MCI Communications. 

11. Standard of Law 

Before the Comiiiissioii can g i l l i t  Verizon tlie relief requested in  its New York 

and Pliiladclpliia Petition(s)‘ Verizon must proffer specific and concrete evidence, on a 

granular level, tliat the three prongs of the statlttory forbearance standard will be  satisfied. 

Pursuant to Section 10(a) orthe Act. 47 U.S.C. 9 160, the Commission may not grant the 

forbearance fi-om any provision oftlie Act or Cornmission regulation unless and until the 

Commission finds that ;dl tlircc conditions liave been satisfied. 

3 

--_- - . . - ~, - ._“..-I-,, I .I ..“ ., 



Accordingly, the Commission milst affiniiatively deteniiine that: ( I )  enforcement 

of the pt-o\.ision 01- regulation is not nccessary to ensure that the charges, practices, 

classifications, 01- r egla t ions  by, Ibr, 01- in connection with that telecotiiiiittnications 

carrier or teleconiniunicatiotis set-vice are just and reasonable and are not unjustly or 

unreasonably discriminatory; (2) enforcement of the provision or regulation is not 

necessary for the protection of consumers; and, (3) forbearance from applying the 

provision or rcgulotion is consistent \vith the public interest. 

Under this final prong, in conducting its public interest analysis, the Commission 

must consider whether forbearance will “promote” and “enhance” competition among 

and between Verizon and other providers of telecom~n~~tiications services. Id. at 5 

IGO(b). Thus, the p~iblic interest analysis must include a consideration not merely of the 

current state o r  competition i n  the market, but also whether forbearance will actually 

iiriprovc. competitive condition.’ 

111. Verizon’s Request for Reliefls Overbroad and Inconsistent with the Scope of 
Relief Granted in Previous Decisions 

Befoi-e addressing thc overall merits of Verizon’s request and the evidence 

offered in  support of it,  Monmouth takcs issue with the scope of relief requested by 

Vcriron in its Petition. Specifically, although Verizon has requested forbearance in the 

New York and Philadelphia MSAs i i i  a manner “that is parallel to the relief granted in the 

O m n h  I;oi~hrt~,-ci~rc-e Ortler”’ i t  also asks the Coinmission lo forbear from loop and 

transporl unbundling rcgulatioii 011 a n  I M S A - ~ I ~ C  basis: “Verizon requcsts that the 

The statutc‘ does 1101 limit the scopc ol‘ this consideration - that is, enhancing competitive 
conditions - to intermodal competitors, but instead requires the Commissioii to consider the 
impact on 311 conipclitors - whether cntir-ely fkilities-based. UNE-reliant or some combination 
thereof. 
‘ r ~ c t l ~ l u n  30.  



Comniission . . .  forbear from loop and transport unbundling . . .  in  the New York, 

[Philadelphia] MSA.' 

However, forbearance from unbundling obligations on an MSA-wide basis is 

decidedly not parallel to thc relief granted i n  the Omaha Forbearance Order. As this 

Commission W C I I  kiiows, analysis of ~inbnndling obligations has always occurred on a 

vcry granular level, on an individual wirc center basis. 

Historically, the Coniiiiissioii has employed different geographic market 

dcfinitions to cat-ry ot i t  ihe differing staltitory, economic, and policy goals implicated in 

different proceedings." However, thc question of whether certain network elements 

should be made available on an unbundled basis necessarily implicates issues of self- 

provisioning of those same network elements by competitors. In such cases, "the 

Cornmission has focused its analysis on wire centers."' That, of course. is the approach 

iiscd by the Commission in aiialyzing Qwest's unbundling obligations in the Qwest 

Omaha Forbearance procccding.s Although Qwest had sought relief 011 an MSA-wide 

basis, the Commission appropriately rejected that request as overbroad and instead 

considered the quesiions on a wirc ccnler by  wire center basis. ' I  

Thc Commission also used that li.ainework in the more recent ACS of Anchorage 

Forbearance proceeding. There the Commission explained that "as in the Qwesst Oinnl~cr 

' Petition at 30. 
'' Petition ofOwest Curporcitioii for Forhmr.unce Pursuunt 10 47 U.S.C. ,$ 160(c) in the Oinuha .. - 
.Memipoliton Sttrristicui Arrii, Memorandum Opinion and Order, WC Docket No. 04-223, 20 
FCC I k d  19315, 11. 129 (2005) ("QWWI Oi i id i [ i  Foi-heurunce Ortier"). 

I d  
/d (citing Trieiiiiid Revieit' /+iuuird Order, 20 FCC Rctl cit 2531-85, paras. 79-85 (analyzing 

dedicated transport inipairiiicnt a t  tlir "very detailed Icvcl" of specific routes between wire 
centet-s): see d s o  it/. iir 26/9-25. paras. 155-65 (conducting a wire center-based impairment 
analysis for high capacity loops)). 
" I d .  at n. 161 (noting that i t  is "consistent with the Commission's precedent, to make findings U I I  

a wire ceitfer basis.") (emphasis added). 
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Order.. we conclude that it is appropriate for us to use the wire center service area as the 

relevant geographic market. Citing the varying conditions across the Anchorage study 

at-ca, the Commission once again concluded that i t  is inore “appropriate to analyze 

competitive conditions inore granularly, by wire center service areas,”” rather than larger 

tnetropolitan scrvice areas (or MSAs). 

1 ~ 1 0  

Thus, thc standard for dcfining tlie appropriate geographic market for analysis of 

the Ltnhutidling issues raised i n  this proceeding is well established. Consistent with its 

prcvious dccisions oil t h a ~  qitcstion the Commission must focus on individual wire 

centers, rather than broader scrvice ;mas or MSAs, when determining whether Verizon 

has presented sufficient evidctici. to conclude that each of the prongs of Section 10(a) are 

satisfied. Accordingly, to thc extent that the Coiiimission finds that Verizon is entitled to 

any forbearance relief in the New Yorlc MSA - and it should not so find - that relief 

should be oil the same granular level as that which was granted to Qwest iii Omaha, and 

ACS in  Anchorage, on a wire center basis. 

I\’. There Are No Viable Alternative Wholesale Providers in Those Portions of 
LAT.4s 222 and 224 in the Yew York and Philadelphia MSAs 

Verizon’s prescntation ~ocuscs  on the extent to which it faces competition in the 

retail marketplace and basically assttilies that retail competition will justify wholesale- 

level deregulation. Monmouth’s business depends on having access to wholesale inputs 

... U N E  DSl loops and interoffice transport - on reasonable teiins, so Monmouth is 

keenly aware of the state o f  competition not only at the retail level (in the small- and 



niedium-sized business market 011 \vhicli Monmouth focuses) but also at the wholesale 

level. The Commission should be aware that, to the extent that retail competition exists 

in  northern and cciitt-al N e w  Jcrscy, 1hat retail competition dues rzof translate into 

competitive alternatives to Vcrizoti at the wholesale level. As a result, granting 

Verizon's petition with respect to those portions of  the New York and Philadelphia 

MSAs that covcr northern and central New Jersey will, in  practical terms, do nothing to 

enhance competition: i t  will simply allow Verizon to impose additional costs on 

Moniiiouth and similarly situated entities. This will degrade competition. 

Indeed, as demonstrated by tlic attached Declaration of Kenneth Leland, there are 

no viable competitors to Verizon in New Jersey (including in those portion o f t l i e  New 

York and Philadelphia MSAs located i n  northern and central New Jersey) for the 

provision of wholesale network t'acilities, iiiclttding DSI loops and interoffice transpoi?. 

As iioted in  the Ixland Declaralion, i n  the overwhelming majority of cases Verizon is the 

only provider of wholesale US1 loop and transport circuits that reach small and medium 

size enterprises it1 New .Jersey." Therefore, if Verizoii is no longer required to iinbundle 

such facilities, competitive LECs that rely on unbundled loops and transport will not be 

able to provide competitive services to the enterprise market in those areas where the 

Commission grants relief." 

Further, Verizoii's claims regarding the extent of retail competition in the New 

York and Philadelphia MS.4s, do not adequately address competition for small and 

I' Declaration of Kenncth W. Lclund on behalf of Moiin~oitth Telephone &: Telegraph, Inc. 
Regarding Compctiti(rn in the State of Ne\\ .Jersey at 4-5, 11 12. WC Docltct No. 06.172 (tiled 
blai-cli 3, 2007) ("l~.elaiid Declaration"). 

Further. in those limited instances where another entity, other than Verizon, 
provides accc'ss to interoflice ti-ansport facilities the cost of such access is signilicantly higher 
than that which is available from \'erimn on  a wholesale basis. 

I d .  at 11 13. I 3  
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medium sized busincss customers. As noted in the Leland Declaration, although cable 

operators have relatively robust network facilities extending to their residential 

customers. typically cable operators do not have extensive facilities reaching the small- 

and medium-sired business customers that are the focus of Monmoutti’s services.14 Nor 

do cablc operators make such facilities a\.ailable to competitive providers on a wholesale 

basis. Finally, it would be cost prohibitive for competitive LECs, like Monmouth, to 

attempt to deploy their o\vn DS I loop and transport facilities throughout those parts of 

northern and central Neiv Jersey that are within the New York and Philadelphia MSAs.” 

In SLIII~. at present and for the foreseeable future, Monmouth has no realistic 

alternative suppliers of the wholesale inpiits Monniouth needs, other than Verizon. It is 

impossible to conclude that the pro-competitive standards of Section 10 would be  met b y  

granting Verizon’s petition, in these circumstances. 

\’. Verizon Has Failed to Provide Evidence Necessary to Demonstrate That 
Forbearance Is Justified 

The Commission has previously acknowledged that a decision to forbear iuust be 

based tipon “a record that contains more than broad, tinstipported allegations of why [the 

forbearance] critcria arc met.””’ Indcctl, the decision in the ACS ForheLirLince Order was 

also nxrowly tailored to specific instances of record evidence” that supported the 

Commission’s findings, and the Comn~issioii expressly declined to act to forbear from 
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applying Scctioii 251 (c)(3) i i~ ib~i idl ing obligations where there was “insufficient 

evidence in  the rccord.”18 

In  the Oi~iiiliii Forhenrcr/rce Order, the Commission granted forbearance from 

Section 25 l(c)(3) loop and transport unbundling obligations oidy in those wire centers 

where it detennined that facilities-based competition for telecommunications services 

was sufficiently developed that access to UNEs was no longer necessary to ensure that 

Qwest’s prices. charges practices, classifications and regulations remain just and 

reasonable and not tinjustly or t~nreasonably discriminatory.“ Further, the Commission 

ireviewed tlie statc of competirion i n  both the retail and wholesale markets on a granular 

wire center basis.’” Indeed, as noted above, the relief granted to Qwest was narrowly 

tailored and directly tied to those wire centers where a coinpetitor’s voice services were 

available to a certain percentase of tlie end user locations accessible from those wire 

centers. The Commission followed this approach of granting only narrowly tailored 

relief in the ACSForbenrrrtzce Ortler as 

21 

However, tinlilte the evidence submitted in those decisions, Verizon has not 

provided meaningfiil \ v i e  cenrcr specific data that would allow tlie Commission to 

undertalic a similar analysis for the New York or Philadclphia MSAs. Instead, in support 

of its request Vet-izon devotes much of its pleadings to a recitation of the varying types of 

competitors entering the retail market to compete with Verizon. In lieu of any evidence 

id ar ‘I 23 
@ w r  O~iiiiiru /.‘irheu/-uiicc. 0i.dc.r at ‘1 63. 

propi-ielary. 
‘‘I /d ar TI‘, 25 ,  6 5 .  
- ’  / [ I .  at ‘1 62. 
’’ ACS Forbeurcrnce Order at 1111 14-16, 21-23 (forbearance relief granted only in wire center 
service areas where competitor’s voice-enabled cable plant covered certain percentage of end user 
locations accessible fioni the wire center) 

!i 

i ,/ The actin1 percentages are confidential and 

1 ,  



of wliolesale competition i n  these marltets, Verizon points to the existence of cable, 

wireless, and over-the-top VolP providers to support its claim that retail competition is 

“robust and rapidly growing.”” Indeed, Verizon also asserts that competition in tlie New 

York” and Philadelphia” MSA is niore advanced than it w a s  in Oniaha. 

Bul these sweeping assei-tions are simply not supported by any real data. Instead, 

Verizon fills its Petition witli expansive assertions from its own experts regarding the 

state of competition. Such assertions cannot, and do not, stand on their own as record 

evidence necessary for the Commission IO make a determination on Verizon’s 

forbearance requests. Accordingly, because Verizon has failed to support its request with 

the data necessary to analyze and consider its request for relief the Commission must 

deny the request. 

Indeed, Vcrimii I-athcr conspicuously fails to provide any evidence concerning the 

Iota1 niimber o f l l [ V E  loops a n d  transport that  competitors purchase from Verizon in order 

to pi-ovide competing telccomiiiti~iica~ions services. Notably, though, Verizon did 

provide tlie numbei- of voice grade equivalent lines served using Verizon’s Wholesale 

Advantage service (the commercially negotiated UNE-P replacement product) and the 

number of Verizon voice gradc equivalent lines being resold by competitors.” However, 

Verizon offered no evidence regarding tlie niimber of U N E  lines purchased by CLECs 

and used to provide competing telecommunications services. O f  course, the more that 

Verizon’s claims of intense competition arise from rivals using the very UNEs that 

Verizon wants to be cxcused from providing at TELRIC rates, the less any such 



conipctition actually supporrs Verizon’s arguments. Given this, Verizon’s blatant 

omission o r  key data -. data plainly in Verizon’s control - suggest that tlie number of 

UNE lines used to provide competing telecoiiimuiiicatioti service is sufficiently high to 

undermine Verizon’s assertions. 

Verizon may argue that the Coinmission need not consider the effect of 

compctitive telecotiimutiicatiotis sei-vices offered over UNE loops and transport in this 

proceeding, hecaiisc tlie Coniniission did not do so i n  tlie Oniaha Forbearance 

proceediny. In fact, i n  the 

Omaha Forbearance pi-oceeding the Commission declined to account for competitive 

services provider over U N E  loops and transport because the Commission concluded that 

scrviccs provisioncd in that manner made up “only a fraction” of the overall local 

exchange and exchange access market in the MSA.27 But the Commission made clear 

that its decision did not consider the “situation where the incumbent LEC’s primary 

competitor uses unbundled network elcments (UNEs), particularly unbundled loops, as 

the primary veliicle for serving and acquiring 

But it would be a mistake to follow that approach here. 

The sanie approach is not w;ll-ranted here. If tlie Commission does not know how 

many competitive lines are served via UNE loops, and wzhat percentage of tlie total 

number of compctitivc lines tha t  represents, the Commission ~ o t i l d  be hard pressed to 

make the public interest findings necessary tinder Section lO(a) and (b). This is 

cspecially so sincc tlie public inlerest analysis under Section 1 O(b) must consider whether 



forbearance “will enhance competition among providers of telecommunications 

Whilc Verizon clainis that competitors are “providing mass market voice service 

to wire centers that account for [I percent of Verizon’s residential access lines;” that 

“there are at least one or niorc known competing fiber providers” in [I percent of wire 

centers in  New York that “represent approximately [I percent of Verizon’s retail switched 

business lines;” and that “competing carriers are serving business customers in [I percent 

of the wii-e centers in  Ne\v Y’ork and these wire centers accotint for [I percent of 

Verizon’s retail switched busincss lines in the MSA,”’“ Verizon does not identify any of 

the wire centers to which it refers or identify any o f  the competitors allegedly providing 

voice service accessible to elid users served by those wire centers. Without this 

inromiation, Verizon’s allegations cannot be independently verified and, therefore, must 

be rejected. 

Similarly, Verizon has not submitted the necessary evidence to demonstrate that 

forbearance from its unbiuidling obligations warrants a conclusion that all three prongs of 

the forbearance standard are satisfied. In particular, Verizon offers no proof of the 

existence of any alternative providers o r  wholesale cost-based facilities in either the New 

York or Philadclphia MSA. Indced, the only evidence that Verizoii offers in this regard 

is that “there is cstensiw Facilities-based retail competition in the New York [and 

-17 L:.S.c IOO(b). 
Lew/Verses/Garzillo Declaration a t  1.11 7, 10-1 1, 46-47. 

I,, 

i / /  The actual percentages cited by 
Verizon have bcen omitted because Verizon has asserted that the information is confidential and 
proprietary. 
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Philadelphia] MSA.”3’ 

wliolesalc level is d c ~  miuiuiix,  at  best 

Thus. Verizon implicitly concedes that competition at the 

Nor does Vel-izon subiiiil pi-oof of any other indices that might inform the 

Commission’s analysis. For example, Verizoii could have provided the percentage of end 

user locations accessible from any specific wire center that facilities-based competitors 

are capable of sei-ving. This it did not do. Nor does Verizon provide any evidence to 

demonstrate whether any competitor in any wire center is providing voice service using 

itnbuiidled loops or ti-atispoi-1 piirchascd l?om Verizon. 

Without this information, the Conimission cannot possibly determine whether 

Ibrhearance from enfot-cing the Section 251(c)(3) unbundling obligation i n  any wire 

center is in the public interest, and “will enhance competition among providers of 

telecotnmiinications scrviccs.”.’& Indeed, the Commission has acknowledged that it is 

nonsensical to grant forbearance t-elief based upon competition supported by the 

unbundling obligations for which relief is sought: “[glranting Qwest forbearance from the 

application of Section 35 l(c)(3) on the basis of competition that exists only due to section 

25 l(c)(3) would undercut the very competition being used to justify the f~rhearance.”’~ 

This concIusioii is especially pertinent where the incumbent continues to serve as the 

doininant provider of wholesale inputs. That, of course, is exactly the case in both the 

New York and Philadelphia MSAs. where Verizoii has conceded that it is one of the 

Iarsest wholesale siippliers to competing carriers i n  the entcrprise market: 

1, 

34 

’ ’ Petition (New Yoi-k) a1 11; (Philadelphia) at 14 (emphasis added). 

~~ See Omrrlru Fo/.heirni/u, O d e / .  at 11 68. n. I85 
’‘ Lew;Verses/Garzillo New York Declai-ation at 1111 44-45; Philadelphia Declaration at 

Section I O ( b ) .  17  U.S.C. 3 IbO(b). 
l i  

40-41. 
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To nialte tip for the lack o r  any competition at the wholesale level, Verizon states 

that it has made “attractive” wholesale offerings available to CLECS.~’ Although it is not 

at all clear what Verizon considers to be an “attractive” wholesale offering, i t  is quite 

clear that tlie commercial agreements offered by Verizon in  recent years (in lieu of 

unbundling arrangements) are sigiiticantly less advantageous, and more costly, for the 

competitive LECs that are party to such coniniercial agreements. 

Thus, becnusc Vcrizon lias hiled to proffer tlie evidence necessary for the 

Commission to engage i n  the granular, wire center analysis that it must undertake, 

Verizon’s request for for1)earance from its unbundling obligations tinder Section 

251(c)(3) must hc denied. Morcover, even on the basis of the de minimis evidence 

submitted to date by Verizon, it is clear that forbearance would neither protect 

consumers, promote competitive market conditions, nor euhance competition in the New 

York or Pliiladelpliia MSAs. 

In addition, continucd enforcement of Section 251(c) unbundling obligations 

remains necessary to ensure that Verizoii’s wholesale rates, teniis and conditions are just 

and reasonabic. \\’we tlic Coniiiiission to decline to impose such obligations, Verizon 

would have the incentive, and tlie ability, to force its competitors out of the market by 

increasing the costs of facilities used by Verizon competitions to provide services to their 

end uscrs. Such an event would seriously undemiine competition in these markets, and 

would ultimately result in price increases where Verizon was not constrained by 

competition from UNE-based competitors. 

Forbearance does not serve tlie public interest or promote competitive market 

conditions whcre, as here. it will result in an increase i n  prices to the facilities used by 



conipetitoi-s to conipete directly with Verizon. As the Commission has explained, where 

"the result of hi-bcarmcc would be higher costs for competitive LECs which could 

impair their ability to enter and compcte in local markets, we cannot find that forbearance 

would promote competitive markel conditions."36 Thus, the Commission must consider 

and address the impact of forbearance on competitive LECs that utilize wholesale inputs 

kom Verizon to compete with Verizon, 

VI. l h e  FCC Has Imposed Conditions on the Verizon-MCI Merger That 
Preclude the Relief Requested Here 

Verizon's request for lorbearance from its statutory and regulatory obligations to 

offer unbundled loops and transport is irreconcilable with its voluntary commitment to 

continue to provide UNEs at stable rates following Verizon's merger with MCI. The 

Commission incot-porated that commitment as a condition of its approval of its merger 

with MCI." Siyiiticantly, L'erizon did not acknowledge this commitment in its Petition 

nor explain ho\v the nullification oi' the merger condition througli foi-bearance from the 

obligation to offer unbundled loops and transport can be reconciled with the 

Commission's findings in the VerizodMCI Merger Order. That condition precludes 

granting Vcrizon any relief from its Section 251(c)(3) tn ibundl in~ obligations before 

January 2008.3x 

As an express condilion of thc FCC's approval o f  its merger with MCI, Verizon 

volunrarily made certain commitments which the Commission not only accepted, but also 

( '  ! I !  ih ,2/drier ul I / i c  i 998 /Iiei i i i i<d Regiii~iioiy Kevieir ~ Kevir\i, ( ~ / D ~ i ~ t . ~ ~ , j [ i r i i ~ i ~  Reqiiirmiems 
fi~r !ricirrri/ieiir Lwd Exsch ige  C'iii.i.icr.s. Report and Order, I5  FCC Rcd 242, at 11 63 (1999). 

Hecausc Verizon has not requested Ibrhearance from its obligation to provide UNE loops and 
transport at cost-based rates pursuant to Section 271(c)(2)(B)(ii). forbearance from enforcing 
Section 25 1 (c)(3) would not relieve Verizon from its Section 27 I obligations. 

It! [lie Ilfcilrer uf' Verizoii Cuirtiriiiizic~iiiiuii.s I I K  mid MCI, I m  i1ppliaifiuti.s for Approvd of 
Transfer u /  Cuiirru!. WC Docket No.  05-75, Memorandum Opinion and Order, FCC 05-184, 
Appendix Ci (released November 17. 2005) ("Veri;orf/.~~IMe,.yc.r Ordeler"). 
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3‘) adopted as conditions of approval o r  the merger. The Commission specifically found 

that Verizon’s commitments “will serve the ptiblic interest”; and, most notably, the 

Commission approved the merger based on Verizon’s promise to refrain from seeking 

UNE rate increases for two years.“’ 

Clearly, granting Verizon forbearance from the loop and transport unbundling 

obligations, as Verizoii requests, would contravene this merger condition. By 

incorporating Verizon’s commitnient as a condition of approval of the merger, the 

Commission is duty bound to eiiforce that provision and deny any subsequent request that 

contravenes, or undermines, the condition. 

Verizon filed its forbearance Petition on September 6, 2006, eight months into the 

twenty-four month life of the merger condition. The one-year statutory deadline for the 

Commission to act o n  the Petition expires on September 5 ,  2007, well berore the merger 

condition expires. Thus. Verizon is hound by the terms of that merger condition for the 

entire length of the (ern1 of the conditions, and i t  would be inappropriate for the 

Commission to climiuatc those conditions before the merger conditions suiiset. The 

Commission has already determined that the public interest will be served by Verizon’s 

continuing to inaltc available UNE loops and transport at existing rates through January 

2008.‘’ Forbearance from enforcing thz obligation to provide UNE loops and transport 

prior to that date cannot simultaneously serve the public interest. 

”’ ~’ei . izon/ .~/~/  .\{ei~gei. Oi./ier, ,\ppcndix G. 
“For a period of two years, beginning o n  the Merger Closing Date, Verizon’s incumbent local 

telephone companies will not seek any  increase in state-approved rates for unbundled network 
elements (UNEs) that are currently in effect. provided that this restriction shal l  not apply to the 
i‘xtent that any UNE rate cuncntly in eft’ecct is subsequently deemed invalid or is remanded to a 
state co~nm~ssion hy a cottit of competent jurisdiction. . , .” Vwizoii/.MC/ M~‘r,yer Order. 
4ppcndix (i 

I O  

h”r;zo~i/.W~l .\/ergc.i. Oi-dei. a i  ‘,i2 I5  inid Appendix G. i t  
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VII.  Conclusion 

For the foregoing reasons, the Commission should deny the request of the 

Verizon Telephone Companies to forbear from the unbundling obligations of Section 

25 1 (c)(3) in the New Yorlc and Philadelphia MSAs 

Respectfully submitted, 

Christopher W. Savage 
DAVIS WFUCHT TREMAINE LLP 
1919 Peniisylvania Ave., N.W., Suite 200 
Washington, D.C. 20006 
(202) 659-9750 (phone) 
(202) 452-0067 (fax) 

Oir behnlfof 
Monmouth Telephone & Telegraph, Inc. 

Dakd: March 5 ,  2007 
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INTRODUCTION AND SUMMARY 

M y  name is Keniietli W I.eland. I am the founder and President of Monmouth 

lelephotic K; Tele~raph ,  Inc. (“Motitinoiith”), a coiiipetitive local exchange carrier 

(“CLEC”) operating in New Jersey for the last six years. M y  business address is 

10 Dr. James Parker Blvd., Suite 110, Red Batik, New Jersey, 07701 

As the President of thc company I supervise most aspects of the day-to-day 

business and network operation of Monniouth’s service. In addition, I develop 

and implement new business strategies and initiatives, and address legal, financial 

and operational issues that arise. Further, I oversee all major network operations 

and o\wsce the company’s position and relationship with other local exchange 

c m i e r s  i i i  h’cw Jersey, includin.g Verizon (and the Verizon operating company in 

New Jel-scy) 



3. The putpose of this declaration is to provide my observations and conclusions 

concerning the state of  facilities-based competition, at both the retail and 

wholesale levels, i n  Ncw Jersey. As explained in full below, based itpon my 

experience operating an independent CLEC i n  New Jersey, I do not believe that 

there is sufficient Ihcilitics-based competition i n  New Jersey (including i n  those 

parts o f  New Jersey that Call within the New York and Philadelphia MSAs) to 

s~ippor[ Vcri7.on's request Tot- forbearance i n  the New York and Philadelphia 

MSAs. 

4. As Moniiioutli's founder and President I have knowledge and information relating 

to the Fdcts described herein. 

11. MONMOUTH NETWORK OPERATIONS AND FACILITIES IN THE 
NEW YORK AND PHILADELPHIA MSAs 

5 .  Monmouth provides a range of  telecommunications services throughout the 

northern and central, and more recently southern, regions of' New Jersey. 

Specifically, Monmouth offers integrated voice and data services to small and 

medium sized businesses and entctprise customers at competitive rates, terms and 

conditions. To provide these services to its subscribers Monmouth leases 

unbundled netuork element ("LINE") DS 1 (TI)  loops and transport circuits from 

Vcrizon pursuant to Section 251(c)(3) o f  the Communications Act and associated 

FC'C regulations. Althouyh Monmouth owns its own switching facilities, and 

associated equipment and facililies, it relies upon Verizon's UNE DSl loop and 

transport circuits to provide service to its subscribers. 



6 .  Since initiating operations in  2000, Monmoutli has built a modest subscriber basc 

in  each or  Nciv Jersey’s three LATAs. However, the bulk of Monmouth’s 

subscribers are located primarily in northern New Jersey, i n  LATA 224; and 

ccntral’soutliweslcrii h e w  Jersey, i n  LATA 222. As I understand i t ,  Verizon’s 

request for forbearance i n  the Philadelphia and New York MSAs would include 

those portions of northern and central New Jersey in LATAs 222 and 224 in 

which Monmouth provides service. 

7 .  To support its voice service offerings Monmouth deploys a variety of network 

facilities, includiiig thi-cc separate Lucent Compact Class 4/5 switches. 

Monmoutli has deployed a switch i n  each of New Jersey’s three LATAs, 

including i n  LATAs 222 and 124. These switches are deployed at the company’s 

location in Red Bank, New Jersey, and also in Camden and Pleasantville. 

Monmouth maintains inierconncctioii arrilngenients with Verizon’s network at 

s e i  crill locations, including: Newark, New Brunswick, Rochelle Park, Red Bank 

(\:ia two scparatc interconnections), Lakewood, Camden, Farniingdale and 

Mantua. The network interconnection arrangements with Verizon in Newark, 

New Brunswiek, and Rochelle Park are used primarily to connect Moiimouth’s 

switch to the Veriron local and access tandems in LATA 224. 

8. These collocation and network arrangements are then used in conjunction with the 

UNEs that Monmouth obtains from Verizon. Specifically, Monmouth uses UNE 

DS 1 loops arid transport circuits from Verizon in order to proijision Monmouth’s 

services to ils suhscribers. 



9. Moninouth relies heavily on Verizon UNE DSI loop and transport circuits to 

provide service to its subscribers. Specifically, Moninouth purchases 

approximately one thousand four hundred (1400) DSI loop and transport circuits 

fi-om Vci-imn in  LATA 223. which includes portions of the New York MSA. 

This represents over 9 W 1  of the lines by which Monmouth uses to provide 

services to its subscribers in th is  LATA. The remaining 1% percent of lines that 

Monmoiith uses are special access circuits purchased from Verizon at 

significantly higher rates. As a result, those circuits are very expensive and make 

service i n  that area often times uneconomical. 

I O .  Similarly. in LATA 222, which includes portions of the Philadelphia MSA, 

Monmouth purchases appi-osiniately sixty (60) DS1 loop and transpoit circuits 

fiom Vcrizon. This represents 100% of the lines by which Monmouth uses to 

providc scrvices to its subscribers in LATA 222. 

1 I .  Monrnoiith uses many of these DSI loop and transport facilities in combination, 

as an inteyrated EELS circuit. These combination DSI loop and transport circuits 

provide Monmouth a cost eKective way to reach subscribers in exchanges distant 

from those where Monniouth's switching facilities reside. In addition, Monmouth 

also uses DS 1 loop circuits separately, as individual links to Monmouth's 

subscribers. 

111. NO VIABLE SUBSTITUTE PROVIDERS OF WHOLESALE NETWORK 
FACILITIES 

As I understand Verizon's forbearance request before the Commission, Verizon 

asserts that  the state ofi-ctail and \vliolesale competition in LATAs 222 and 224 is 

sufficient for the FCC to forbear from applying unbundling obligations under 

12. 



Section 251(c)(3) of the Act. specifically including DSI loop and interoffice 

transport unbundling. Any stich claim is simply not true as a practical matter. In 

m y  experiencc, for the ovcr\vlielming majority of cases, Verizon is the only 

provider of wholesale DS 1 loop and transport circuits in New Jersey that reach 

small and iiiedium size cnterprises. 

13. 111 my experience operating a CLEC in New Jersey for the last six years, there is 

nu alternative pt-ovickr ol' the DS I loop and transport facilities that Monmouth 

needs to provide service lo its subscribers. Therefore, if Verizoti were no longer 

required to iiiake those facilities available to Monmouth on the ternis and 

conditions (including price) applicable to unbundled facilities, Monmouth would 

not be able to obtain DSI loop or transport bcilities from any other entity to 

replace those provided by Verizon; there simply are no such eu(ities operating in 

New Jersey that can meet our needs. 

14. Given the costs of operating Monmouth's network and facilities, 1 am continually 

searching foi- alternative providers of the wholesale network inputs (i.e. DSI loop 

and transport facilities) curt-ently provided by Verizon i n  New Jersey. I would be 

eager to use an alternative for several reasons. First, Verizon is my principal 

competitor and to the extent possible I would like to rely on entities other than 

Verizon in  competing with Verizon. Second, while I recognize that 1 buy DSI 

loop and transport eleniciits fi-om Vel-izon at regulated rates. Monnioulh buys 

enough of these elements that they constitute a large portion o r  our costs, and if I 

could obtain stich circuits at even a slightly lower price from another provider that 

would be advantageous. Third, even assuming roughly equal price levels as 



betwecii Vcrizon and sonic liypothetical competitor, I would like to be able to 

spread my purchases among two or more entities both in order to encourage non- 

price coinpc~ition (that is, to have multiple vendors striving to provide t i le with 

better and more responsive service at a given price), and in order to add diversity 

to the network facilities I rcly on for my business, so that a potential network 

failure affecting one provider’s network would not necessarily affect the services 

I provide using a different provider. For all these reasons, as a matter of business 

prudence and judgment, I would prefer that Monmouth no? use Verizon to the 

extent that we do. It  is very much i n  Moilmouth’s interest to find and use 

alternative suppliers for tlicsc inputs. 

15. Howcvcr, i n  all of my experience i n  this market, 1 have come to the concl~ision 

that there simply arc no other entities that can provide Monmouth (or any other 

competitive LEC i n  New Jersey) equivalent wholesale network inputs (DS1 loops 

and ti-ansporl ficilities) like Veriron. The [act is, there are simply no real 

substitutes to the DS 1 loop and transport facilities provided by Verizon. While 

there is a very limited amount of backhaul transport available from third parties, 

the prices for such services are normally to high, and the coverage to limited, to 

emergc as a viable ecoiioniic aliemative to that which is provided by Verizon. 

16. As noted above, i t  is in Moiimoutli’s economic interest to continually search for 

new or additional wholesale tielwork inputs. However, despite my best efforts to 

find other available net~vork inputs, I have found no other entities that can provide 

such inputs to Monmouth. Therefore, there is simply no feasible alternative to, 



or substitute for, DS1 loops and transport provided by Verizon on  an unbundled 

basis. 

17. Although Vet-izon argucs that the emergence of facilities-based retail competitors 

suppoi-ts its request for Ibrbearance, those retail competitors do not provide the 

wholesale facilitics essential to Monniouth's operations. Indeed, in my view the 

extent of Ijcilities-based competition to which Verizon and other incumbents 

routinely suggest exists, may in fact be overstated. Furthermore, in my 

experience, competition for full facilities-based services (beyond Verizon) does 

not materially exist for small and medium sized businesses in New Jersey, on any 

significant level. 

18. Further, even to the extent that such retail (or enterprise) competition does exist, 

the entities providing those services do not provide access to those last mile 

facilities, or the functional equivalent thereof. In this regard, while cable 

operators have relatively robust network facilities extending to their residential 

custoniers. typically cablc operators do not have extensive facilities reaching the 

small- and mcdium-sized business custoniers that are the focus of Monmouth's 

activity. 

19. Verizon also notes tlie existence of wireless carriers as a source of retail 

competition. Wireless carriers. however, do iiot (to my knowledge) have any 

capacity to sell, or interest i n  selling, wholesale DSl loop and transport 

connectivity of tlie type that Monniouth needs. So, even if the existence of retail- 

level competition somehow logically translated to the availability of alternative 

supplies oi' the wholesalc iiip~its Monniouth needs (which I don't think it does), 



such retail competition as exists does not relate to the markets that Monniouth 

serves. Therefore, the emergence of some facilities-based retnil competitors is a 

red herring because it does not provide information as to the state of competition 

i n  the wholesale market. From my perspective, the wholesale market is not 

competitive i n  the same way that  the retail market inay be. In other words, the 

extent of competition i n  the relail marltet has little (if  anything) to do with the 

extent of competition, or the existence of alternative providers, in the wholesale 

market. 

20. I can also tell you that it would be cost prohibitive for Monmouth to attempt to 

deploy its own DS 1 loop and transport facilities throughout northern and central 

New Jersey. Altho~igh I have not formally estimated the costs of doing so, I know 

that securing access to rights-of-way and local franchise authorization, pole 

attachment rights, and fiber deployment, are all time consuming and extremely 

costly }"-oceSSes. 

21. Given the scope of Monniouth's operations, its relatively sinall number of 

subscribers, and the costs of deploying network facilities, it would not be 

economically rational for Monmouth to deploy its own DS 1 loop and transport 

facilitics throughout northern and central New Jersey. Therefore, i t  is my view 

that there are no economically rational alternatives (either self-provisioning or via 

third partics) to the unbundled DSl loops and transport cui-rently provided by 

Verizon in those portions of the New York and Philadelphia MSAs that include 

New Jersey LATAs 222 and 224. 



VERIFICATION 

I, Kenneth W. Leland, declare under penalty of perjury that the foregoing is true 

and correct, to the best of my knowledge, Executed on this Znd day of March, 2007. 

Kenneth W. Leland 
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